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Attorneys for Plaintiffs

~ UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CALIFORNIA SEA URCHIN - No.
COMMISSION; CALIFORNIA ABALONE —
ASSOCIATION; CALIFORNIA LOBSTER COMPLAINT FOR
AND TRAP FISHERMEN’S DECLARATORY AND
ASSOCIATION: and COMMERCIAL INJUNCTIVE RELIEF
FISHERMEN OF SANTA BARBARA, |

Plaintiffs,

\E

RACHEL JACOBSON, in her official
capacity as Acting Assistant Secretary for
Fish & Wildlife & Parks, Department of
Interior; DEPARTMENT OF INTERIOR;
DANIEL M. ASHE, in his official capacity
as Director of the United States Fish &
Wildlife Service; and UNITED STATES
FISH & WILDLIFE SERVICE,

Defendants.

INTRODUCTION

1. Plaintiffs bring this action for declaratory and injunctive relief against

livelihoods from the devastation of the California sea otter. At the turn of the
twentieth century, the otter was on the brink of extinction, due to habitat loss and

hunting. But, following a century of federal and state hunting bans, the otter has
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made significant progress toward recovery. With the otter’s recovery, however |
comes the possibility for significant harm to various Southem Cahforma fisheries

which the otter, through range expansion, may ravage. In 1986 Congress struck al
balance between otter and fishery protection by author_;zmg the Service to try to

| expand the otter’s range to San Nicolas Island, but to keep the rest of the California

Bight as an otter-free management zone. Pub.L.No. 99-625, 100 Stat. 3500 (1986).
In December of last year, the Service violated this Congfessionally authorized

compromise by ending the management zone. For the reasons set forth below,

 Plaintiffs seek a declaration that the Service’s tennination of the otter management

zone is illegal and an.injunction requiring the Serviee te eentinue to -observe and
abide by the Congressmnally mandated compronnse Pursuant to Local Rule 8-1,
the grounds for the Court’s jurisdiction over Plalntlffs cause of actlon are 28 U.S.C.
§ 1331 (federal question jurisdiction); § 1346(a}(2) (civil action agalnst the United
States); § 2201 (authorizing declaratory relief)' § 2202 (authorizing injunctive
relief); and 5 U.S.C. § 702 (prov1d1ng for Judlclal review of agency action under the
Administrative Procedure Act) _
PARTIES
' | Plaintiffs |

_ 2. Plaintiff California Sea Urchin Commission is 'an entity of state
government, cfeated by the California Legislature in 2004. Cal. Food & Agric.
Code § 79040. The Commission’s purpose is to pro‘mo'te‘ legislation that protects
sustainable sea urchin harvest, to make consumers and the general public aware of
the high nutritional value of sea urchln and to balance sea urchin harvest with
envnomnental protection. See id. § 79002. The Commission has the power to sue
and be sued. Id. § 79052 o

3. Since its creation, the Commission has been gravely concerned with the
negative impacts of otter predation upon shellfish. Within the last decade, the vast

majority of sea urchin harvest in California has occurred in the otter management
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zone. The Channel Islands sea urchin resource alone is responsible for 68% of
Cahfomla S harvest

4, | Sea urchm 1sa favorlte of the otter. See U. S Flsh & Wlldhfe Serv1oe
Final Supplemental Env1ronmenta1 Impact Statement: Translocation of Southemn
Sea Otters 87 (N.ov. 2012) {SEIS) (“Sea urchins are favored prey for ‘sea
otters . ...”). When an oﬁter movesi‘n‘to a new area, it generally will devour the
urchin popuiatibr; béforé selecting other Prey. A 'signiﬁéant body.of resea_:rch has
established that, Qnse the otter moves into sea urchin térritory, the commercial
urchin resbur_ce_' will collaﬁse oWiﬁg to the otter’s voracious predation. See, e.g;
U.S. Fish & Wﬂdlifé Séﬁioe - Final Environmental Impact. Statement
for Translocatmn of Southem Sea Otters App. B at 2 (May 1987) (EIS)
(“[T]he prevailing view among sc1entlsts is that sea otters limit populatlons
of . . . séa urchins . . . to such low levels that commercial and recreational
fisheries for [the] species are reducéd Vor eliminated.”), available at
http ://www. fws.gov/ventura/species_information/ so;sea_otter (last visited July 19,
2013), | | o
| 5. Consequently, the Commission has a .Strong interest in protecting the
otter managementregime that Congress authorized through Public Law 99-625. The
Commission submitted extensive comments to the Service on its draft environmental
1mpact statements and proposal to terrmnate the translocatmn program, mcludmg the |
management zone. See SEIS App. G at 83. In those comments, the Commission -
objected strongly to the Service’s proposal, highlighting the profoundly negative |
impacts that 'unréguiated otter range expansion into the management zone would
have on Southern California’s marine ecology and economy.

6.  Plaintiff California Abalone Association is a non-profit California
corporation. Formed in 1971, the Association’s mission is to restore.and steward
a markét abalone fishery in California that utilizes modern management concepts,

prqtect'and enhance the resource, and guarantee a sustainable resource for the
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future. The Association’s many dozens of members neI_d commercial abalone diving
permits in 1997, the year ;the State of California enacted the abalone fishing
moratorium. Cf. Cal. Fish & Geme Code §§ 5521; 5521.5. Although the abalone
resource 1s irnproxting, otter predatien related to the species’ expansion into the
management zone will prevent the resource from reachrng a nnmmum Vrable
population, VVthh is required for the moratorrum to be lifted and for the resource to
be sustainable. Cf. id. § 5522(d). _ | |

7. Plamtff Cahfornra Lobster and Trap I ishermen’s Assocratron isanon-
profit assocratron that advo cates fora sustainable lobster resource and the fishermen
and communities that depend on the resource. The organrzatron is »gr‘avely
concerned about unregulated otter expansion and the loss of the incidental take
exemption, due to otter consumption of lobster and the risks that traps Wﬂl.
unintentionally “take” the otter. The termination of the otter management pro gram
therefore directly threatens the Associa_ti.on’s and its members interests.

| 8. Plaintiff Commercial Fishermen of Santa‘ Barbara is a non-profit
corporation organized to mtegrate regional efforts of fishing communities with the
aim of improving the economic and biological sustarnabrhty of fisheries. The
organization aims to maintain California’s fishing heritage, to improve fisheries
management Where needed, and to contribute to the improvement of ocean health.
The organization is gravely concerned about unregulated otter expansion, both due
to otter depletion of shellfish and other ﬁsheries, as well as the legai risks of fishery
harvest causing illegal “take” of otter. Thetermination of the otter management
program therefore directly threatens the organjzation’s and its members interests.
Defendants |

9. Defendant Rachel Jacobson is sued in her official capacity as Acting

Assistant Secretary for Fish and Wildlife and Parks, Department of Interior. On

information and belief, Plaintiffs assert that Secretary Jacobson’s predecessor was

delegated authority by the Secretary of the Department of Interior to approve the
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10. Defendant Department of Intenor is the federal agency de51gnated by
Public Law 99 625 to create the otter management zone. See Pub. L. No. 99-625,
§ 1(a)(6). | : _‘

11. Defendan-t Daniel M. Ashe is sued in his official capacity as Director
ef the United States Fish and -Wﬂdlife Ser\tice Director Ashe has primafy
respons1b111ty for the Service’s proposal to tenmnate the otter management pro gram.

12, Defendant United States Fish and Wlldhfe Serv1oe 1S the federal agency
principally re_spons1b1e for mamtalnlng the otter managernent zone. See Pub. L. No.
99-625, § 1(a)(7).

13.  Venue in this district is pred1eated upon 5 U.S. C § 703 and 28 U.S.C.
-§ 1391(e)(1), in that a substantial part of the events or omissions giving rise to the
claim oceun:ed in this District, and several Plaintiffs reside in the district. Venue is
p:roper in the Western Division of this District pursuant to 28 U.S.C. § 84(6)(2)

BACKGROUND '
T he Calzfornza Sea Otter | 7

14. The Cahfomla sea otter (also known as the southern sea otter) is one
ofthree subspec1es of otter. Un_hke most marine mammals, the otter lacks blubber.
Consequently, the otter must keep warm by mamtalmng a very high metabolism,
consuming from 23% to 33% of its body weight per day. SEIS at 43. The otter also
relies on '1ts dense pelage (some 650,000 follicles per square inch, U.S. Fish &
Wildlife Serviee,' Final Revised Recovery Plan for the Southern Sea Otter 5
5| (2003), available at http://www . fws. gov/ventura/species_information/ so_sea otter/
ssorecplan.pdf (last visited July 26, 2013)) as a blubber substitute to keep warm.
SEIS at 48. | | |
/1]
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15.  Otter pelage has attracted fur hunters for centuries, and that hunting
greatly reduced the pop_u‘latio_ﬂ._ To prevent extinction, ofter hunting bans were |
enacted in the early 1900s. See Fur Seal Treaty 0f1911,37 Stat. 1542, 1543 (July 7,
191‘1); EIS App. Hat 1 (ci’tinngaI. Fish & Game Code § 4700). Since then, the
otter has made a signiﬁcaﬁ coméback See 42 Fed. Reg 2965, 2966 (j an. 14,1977)
(“[Tlhere also seems no doubt that the Southem Sea Otter has made a comeback
from a formerly much more dangerous status. ”) SEIS at 51 (“[T]he geographlc
range of the southern sea otter has expanded con31d¢rably since 1938 ....7”); |
Revised'RecoVery Plan at 1 (“‘[T].he southérﬁ sea otter is regarcie_d és a subspecies
with a moderate level of threat but a high _potential.fbr reCOVery.”). In ’fact, the most
recent estimate reveals thaf the otter’s populatibn }is‘ _approXimately 88% of that
needed for recovery. See SEIS App. G at 10. o 7

16.  Theotter’s Vorac1ty, however, can have 31gn1ﬁcant impacts on various
prey species, such as abalone, sea urchin, and 10bste;. See SEIS at 31. Naturally,
the otter’s progress towardsrecovery exacerbafés theée impacfs. “Numerousreports
exist of sea urchin, crab, and clam po?ulatiqns declining once sea otters enter an
area.” SEIS App. B at B-23. See also EIS App. Aat A-8 (“Sea otters are known to
reduce and effectively limit p.opulations : _éuch as abalone, clams, and sea
urchins . . . .”). Decades ago, the Service acknowledgéd thét, without “action

.. taken to control [otter] po._pulaﬁon grbwth_ and COHtinued range evXp_ansion,vthe
shellfisheries of the entire Southem California Bight . . . cblﬂd be at risk.” EIS at
IV-82. o | o |

Califorhia Sea Oftter Régulai‘ion and Recovery Efforts

17. In 1972, Congress enacted_ the Mariné Mammal Protection Act. 86

Stat. 1027 (Oct. 21,1972),16 U.S.C. § 1361, et seg. The Act imposes amoratorium

-on the “take” of all marine mammals, including the otter, within the jurisdiction of

the United States. See id. § 1371(a). The Act defines “take” as “to harass, hunt,
/1 |
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capture, or kﬂl,‘ or attempt to harass, hunt, capture, or kill any marine mammal.” Id.
§ 1362(13). - o ; |

18 1973 , Congress passed the Endangered Species Act. Pub. L. 93;205, ,
87 Stat. 884 (Dec. 28, 17973), 16 US.C. § 1531, et seq. Like the Marine Mammal
Proteotion Act, the Endangered Species Act forbids the “take” of protected species.

,Se‘_e id. §'153 8(a). Tts scope, however, is broader. For example, the Endangered

Species Aot applies to any “species,” id, § 1532(16) of plant or wildlife that is
deternnnedto be “endangered,” id. § 1532(6), or “threatened ”id. § 1532(70) With h

-extinction, see zd § 1533(a)

19. In 1977, the Service listed the otter as a “threatened species. » 42 F ed.

Reg. 296 5 (Jan. 14, 1977). The main threats that the Serv1ce identified to Justify the
listing were habitat loss and hunting- related population decline, as well as the risks
posed by a Southern California oil spill See id. at 2966-67. Today, however, the
Service believes that the two most important causes of otter death are white shark
attacks and infeotious disease. SEIS at 54. _ ) |

20.  With its listing under the Endangered Species Act, the otter
automatically was deemed a “depleted stock” under the Marine Mammal Protection
Act. 16US.C. § 1362(1)(C). _

21.  In 1982, the Service published a recovery plan for the otter. Sée 52
Fed. Reg. 29,784, 29,785 (Aug. 11, 1987) (discussing the plan). The plan
envisioned the estahlish'lnent of at least one additional “experimental popniation”'
of otter to facilitate the otter’s recovery. Id. (At least five prior attempts at
tr_anslocation,'of Varying success, had been essayed. See EIS App. B at‘B—6 to B-7;
id. App.1at9.) The Endangered Species Act authorizes the Service to establish an

-experimental population if it would “further the conservation of such species.” 16

U.S.C. § 1539()(2)(A). )
22.  The 1982 recovery plan “identified the translocation of southern sea

otters as an effective and reasonable recovery action,” but also acknowledged “that,
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a translocated southern sea otter oolonv could impact shellfish fisheries that had

developed in areas forrnerly oooupred by southern-sea otters.” 77 Fed Reg 75,266,

75 268 (Dec. 19, 2012) . | v
23 In 1983, the Marrne Mamrnal Comnnssron (Whrch administers certain

provisions of the Marine Mammal Protectron Act) recornrnended that the Service

- develop a plan to translocate a California sea otter populatron EIS at II 2 to I1-3.

24, In 1984, the Service identified four potentral locations for an

| eXperimental ottervpopulation, one of which was San Nicolas Island, a Channel

Tsland off the coast of Southern C'alifornia 52F ed Reg. at 29,785.

25.  The Servree S plan to estabhsh an experrmental populatron however
had two srgmﬁcant obstacles First, the Servroe feared that it could not estabhsh and
maintain such a population oonsrsten’_t with the Marine Mar_nmal Protectron Act. See
id.; EIS at 1; SEIS at 9. An uncodified provrsion of the Endangered Species Act -
provides that the Act must cede to the Marine Mammai Protection Act where the
latter is more proteotive than the former. Pub. L. No. 93—205, § 17, 87 Stat. at 903.
See 42 Fed. Reg. at 2967-68. The Service determined that, whereas the Endangered
Species Act authorized the Service to take otters in establishjng.and maintaining an
experimental population, the Marine Mamrnal Proteotion Act did not provide the
authority necessary ’ro rnainrarn the r)opulation. See id. ‘at_296 8; EIS at 1.

26.  Second, the fishing community was greaﬂy opposed to expanding the
otter’s range, reasonably fearing that the otter Wor__rld destroy shellfish and other
marine resources. See, e.g., EIS at 14 (observing 'that, “[o]ver time, the entire
commercial and sport sheﬂﬁshery might be Iost”.i.f naturai expansion of the otter’s
range were to occur). The fishing oomrnunity also feared serious legal liability with
an expansion of the otter’s range; at the time, the Marine Mammal Protection Act
did not generally provide for permits to take marine mammals from a depleted stock
incidental to commercial fishing. See 16 U.S.C. § 13-7-1(a)(3)(B) (1982).

/1]
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Public Law 99-625: Balaneing Sea Otter Recovery with Fisheries Protecﬁon
27, OnNovember7 1986, Congress enacted Public Law 99-625, lOO Stat
3500 (placed in the United States Code as a note to 16 U.S. C. 8 1536) 0 balance
the otter’s recovery needs with the interests of fishermen. See FLR. Rep. No. 99-
124, at 14, 17 (May 15, 1985). The Act authorized' the Service to develop and'
implement a plan for the relocation and management of a populat1on of Cal1forn1a
sea otters fromthe eXlstlng range of the parent populat1on to another location.” Pub
L.No. § l(b) The plan would have to include two zones: a translocanon} zone”
_ Where the expenmental population would re31de, and a “management zone,” which
Would surround the fonner 1. § l(b)(3) ~(4). o |
28, Thedual purpo_se of the “management zone” was to make contalnment
ofthe experimental popnlation Withln the translooan_on zone easier, and “to prevent,
to the maximnm extent feasible, oonﬂict with other ﬁshefy resources Vwithin"_the
management 'zone by the experimental population.” Id. § 1(b)(4)(B)(D)-(11).

29.  To achieve these purposes, Public Law 99-625 directed the Service to

“‘use all 'feasibl__e non-lethal ‘rneans and measures to capture any sea o_tter found
‘ withjn the management zone and return it to either the translocation zone or to the
range of the parent p0pulat1on 7 1d. § 1(b)(4)(B)().

30. To harmonize the otter’s Marine Mammal Protectmn Act and
Endangered Spec1es Act regulatlon the Publlc Law provided: (1) any otter found
within the management zone Would be deemed a member of the expernnental
population, id. § 1(b)(4); (ii) take of otter within the management zone incidental to
“an otherwise lawful aotivitY” would not constitute a violation ofr either the
Endangered Species Act or the Marine Mammal Protection Act, id. § 1(c)(2); and
(iii) take of otter by theSerVioe or its agents in the course of implementing and
enforcing the plan would not constitute a violation of either the Endangered Species

Act or the Marine Mammal Protection Act, id. § 1(f). (The California Legislature
/1]
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continued exrstenoe See EIS App. I at 22 Cf 16 U.S.C. § 1536(a)(2).

enacted similar legislation traekmg the provrsrons of Public Law 99 625. See Cal.
Fish & Game Code § 8664.2.) - B 7

31.  PublicLaw 99-625 provrded an express procedure for how the Service
“shall implemenfc the plan.” See Pub. L. No. 99-625, § 1(d). The Public Law |
provided no authorizatron, ‘much less prooedure, for the Service to cease to |
implement the plan. | | | | ) | o |

32.  Shortly after tne Pnblic Law’s passage, the Service exercised its new
authority to establish the otter transloeation program. See 52 Fed. Reg. 29,754
(Aug. 1'1., 1987). The Service hed previously deter_mmed, under the Endangered |

Species Act, that the translocation'program would not jeopardize the species’

33, © The plan authorrzed San Nroolas Island as the home for the
experimental population, and defmed the island, along with its near- shore waters,
as the translocation zone. The rest of the Califorrna Bight, south of Point
Conceptron to the Mexican border, the Service designated as the otter-free
management zone. See 52 Fed. Reg. at 29,769. The Service acknowledged that
“maintenance of this management zone -free of otter's is the principal rrlitigatron
feature of the proposal for ﬂshenes and other environmental and socioeconomic
impacts.” 52 Fed. Reg at 29,787. , |

34.  Notwithstanding the absence of authorrty from the Public LaW the.
Service included within the plan criteria for termination of the program. 52 Fed. |
Reg. at 29, 784 See 50 CFR. §17. 84(d)(8) (1988) The Service developed these
criteria in response to pubho comment on the proposed program SEIS App. Cat
25, . |

35.  In1994, Congresspassed several significant amendments to the Marine
Mammal Protection Act. Among these amendments Were new, permanent
authorizations for allowing take of marine mamnmls incidental to commercial

fishing. See, as codified, 16 U.S.C. §§ 1374(h), 1387(a). Congress also enacted a
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specral perrmttmg regime for take of marine marnmals that are protected under the
Endangered Species Act. See id. § 137l(a)(5)(E) | | o |

36. Because Public Law 99 625 already had established a speoial take |
regime Congress expressly exempted the California sea otter from these new take
provisions. See id. §§ 1371(2)S)(E)I), 1387(2)(4). |

| | | The Otter v§ ranslocatzon Prografn , _

37. The Serv1ce translooated otters to San Nioolas Island from 1987 |

through 1990. SEIS at 1-2. ' | |

- 38, During that time, the Serifio'e released 140 otters at San Ni'colas vl_sland.
The fate ofhalfis known: three died' Within_a few days oftranslocati_on, 36 returned
to the parent population, lS were captured or found dead Within the management
zione,' and 13 remained on the island. iSee vSElS App. C at 8. Most of the otters
unaccounted for probably returned to the _parent population. Id. As of 2011, 48
adult sea otters remained on the island, all offspring of the original translocated
population. Id. at 13. | | | | -

39. In1993, the Service, oonoerned over the effectiveness of the program s
containment component as well as 1ts 1mpaots on the otter, ceased to remove otters
from thelmanagement zone. See SEIS App. Cat 11. | ﬁ »

40. By 1998 , large'numbers of otters from the parent range had moved nto
the management zone. SEIS at 79. Since then, “otters have seasonalljf moved into _
and out of the management zone.” Id. The Service today believes that it is likely
that the otter has established a permanent breedmg colony within the management
zone. Id.at47. See SEIS App. C at 28-29. |

41.  InJuly, 2000, the Service determined, under the Endangered Species
Act, that “continuing the containment pro gram and restricting the southern sea otter
to the area north of Point Conception . . . is likely to jeopardize [the otter’s]
continued existence.” SEIS App. B at37. Cf. 16 US.C. § 1536(b)(2).
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42. The same mon-th the Service pubhshed aNotioe of Intent to modify or
terminate the translocatron program. 65 Fed. Reg 46,172 (July 27, 2000)

43, Shortly thereafter the Service pubhshed a policy statement notifying
the public that” it would no longer oapture and remove otters found within the
management zone until the 'agency had reevaluated the translocation program. See
66 Fed. Reg. 6649 (Jan, 22, 2001). ' | | |

44, Nevertheless, the Service contmued to observe the Pubho Law 99 625
take exemption for “otherwise lawful activity” within the management zone. See
SEIS App. B at 38-39. | | ' . |

45. In Aprrl 2001 the Servroe pubhshed a Scopmg Report mn antrorpatron
of completmg a ﬂnal evaluation of the translooatron program. See SEIS App E.

46. In Aprﬂ 2003, the Service pubhshed a revised recovery plan,
which recommended that the Service stop mamtammg the management
zone. Recovery Plan at 28.

47.  Over the course of the neXt several years, the Service prepared and
revised a supplemental environmental impact statement drsoussmg Vanous
modrﬁoatrons as well as possrble termination, of the program See 70 Fed. Reg |

58,737 (Oct. 7, 2005). |
48.  In2009, The Otter Project and the Environmental Defense Center sued

the Service, contending that the agency had unreas onably delayed deciding whether

the otter translocation had failed and Whether to maintain a “n'o otter” management
zone. The Otter Pm]ect V. Salazar No. 5:09- CV 4610-TW (ND Cal) The‘-
Commission and the California Abalone Association, among other partres '
intervened as defendants. The lawsuit was settled with the parties agreemg that
Service would produce a revised analysie of the impacts of program modification
or termination by December, 2012. See id. Doc. No. 66. |

7 |

/1]
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Proposal to Terminate the Program 7

49.‘ On August 26, 2011, the Service publrshed its notroe of proposed
rulemaking to terminate the program. 76 Fed. Reg, 53 ,381. ' '

50. The California shellﬁsh industry vigorously obj eoted to the Service’s
proposal. For example, Plarntlff Sea Urchin Cornrmssron protested that allowrng the
otter an unregulated expans1on 1nto Southern Calrfornra waters Would be disastrous
for California’s shellﬁsh industry. Quotrng promrnent otter experts the Cornmrssron |
explarned that “[u]nless the sea otter is eventually contained, the State s Pismo

clam sea urchin, abalone, certain crab, and possibly lobster ﬁsherres Wlll be .

- precluded.” Letter of Cahforma Sea Urchin Commission to U S. Fish & erdhfe

Service, Oct. 24 2011 at 28-29. The Cornmrssmn also noted that, “‘Where sea
otters have moved into . .. pristine areas . . there has been a reduction of over 90%
in numbers of shellﬁsh ’” and that, “‘[w]ithin their estabhshed range, otter foraging
clearly precludes commercial fisheries for abalone ,and sea urchins.”” Id. (crtatrons
omitted). S o |

51.  Plaintiff Sea Urbchin Commission reiterated the misgivings of the

Marine Mammal C’ornrnission ‘In 2006, the latter expressed conoern over

~unregulated otter expansron observing that 1t “‘is lrkely that the southward

‘movement of sea. otters will serrously affect all shellfish fisheries in Calrfornra

1d. at 30 (quotrng Letter to Ms. DranaK Noda, F 1eld Supervisor, Unrted States Fish
& Wildlife Servroe Ventura, from Marrne Marnmal Comrnrssron DaV1d
Cottingham, Executive Director, J an. 3 2006) The Marine Mammal Comn.'ussron
explained that “the abandonment of the sea otter range rnanagement could, over the
long term, lead to the elrrmnatlon of virtually all of the shellfish fisheries along the
West Coast.” Id. at 36.

52.  Plaintiff Sea Urohin Commission also detailed the severe economic
dislocation that termination would cause. The sea urchin industry is California’s

fifth largest fishery, approximately $40 million in value. Id. at36. The Commission
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'remove the take exemptlons W1th1n the management zone. 77 Fed. Reg. 75,266.

‘the translocation program. See id. at 75 287 89, Of the five crrterra the Servroe

estrmated that termlnatron Would lead to the closure of over half of the state’s sea
urchln prooessors and the drsappearance of over 300 employees. That would result
in a loss of nearly $7 rmlhon in wages alone to the local economy. Id. at 37.
The Servzce s T ermznatzon Decision
53. Notw1thstand1ng these and other crrthues on December 19 20 12, the

Serv1ce pubhshed its final de01sron to termmate the translooatron program and to
54, : The Serv1ce rev1ewed each ofthe criteria it had estabhshed in enactmg

determlned that only Crrterlon 2 had been met. See zd at 75, 289 That Crlterron
prov1des that the program would be considered to have failed 1f “Wlthln three years
from the initial transplant, fewer than 2.5 ottersremain in the translocatron zone and
the reason for emigration or mortality cannot be identified and/or .rem_ediedl.” 50
CER. § 17.84(d)(8)(ii) (2012). See 52 Fed. Reg. 2129,784; EIS App. B at B-22 t0
B—23 The Sertfioe’a termination decision expla]'_ns that Criterion 2'has been met
because (a) within 3 years of the mrtral transplant only 17 otters remained on
San Nicolas Island and (b) emigration was the primary reason that fewer than 25 |
otters remained. See 77 Fed. Reg. at 75,288. See also SEIS App. C at 26-27. )
The Impacts of the Service’s Termination Deeision

55. The Service acknowledges that, with the program’s terminatio_n’,“
“incidental take of southern sea otters in commercial ﬁSheries cannot be authorized
under the [Marine Mammal Protection Act].” 77 Fed. Reg. at 75,290.

56. The Servioe ooneedes that termination of the program will lead to a
“oonsiderable reduction in the abundance of invertebrate prey species to depths of
25 m (82 ft).” SEIS at 86. |

57.  The Service expects. that termination of the program will lead to a

population approaching 300 otters residing within the management zone within a

7
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| decade SEIS at 100. Consequently, sustamable shellﬁsh and other marine fisheries

in Southem California will be severely cornpromlsed if not destroyed

SPECIFIC ALLEGATIONS

THAT SUPPORT INJUNCT IVE RELIEF
58." All preceding paragraphs are realleged and ,’ineorporated herein by
reference | | | ,- o 7. o o
59. If an mjunctron does not issue requrrmg the SerV1ce to enforee the

management zone provrslons of Pubhc Law 99-625, Plarntrffs and their members
will be nreparably harmed. = They will be unable to proteot therr 11ve11hoods

adequately from otter predatron

 60. Plaintiffs and therr members have 1o p1a1n speedy, and adequate

| remedy at law.

61, Plaintiffs’ action is r1pe and timely.

62. If not enJorned by this Court, the Serv1ee will continue to allow
unregulated otter expansmn into Southern California, and will prosecute the take of
otter incidental to commercial ﬁshmg W1th1n the mandgement zone, in derogation
of Plamtrffs and their members’ rrghts | - o

SPECIFIC ALLEGATIONS THAT
~ SUPPORT DECLARATORY RELIEF
63.  All preceding paragraphs are realleged a_n_d moorporated herein by

—

reference.

64. - Anactual and substantial controversy exists between Plaintiffs and the
Service over the Service’s authority, under Public Law 99-625 and the
Administrative Prooedure Act, to terminate the translooatron program to cease to
enforoe the management zone, and to forbid incidental take of otter within the
management zone.

65. This case is justiciable because the Service’s failure to comply with

these laws is the direct result of final agency action that has caused and will
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23

24

25
26
27
28

| continue to cause immediate and concrete injury to Plaintiffs and their members, by

allowing nnregnlated otter expansion into Southern California fisheries, and by

causing them to refrain from pursuing their livelihoods for fear of prosecution for

‘take of otter. Plaintiffs and their members have a substantial and direct interest in

knowing whether the Service’s termination of'the transiocation program including
its management zone and incidental take authorlzatron therein, 1s legal N
66. Therefore declaratory reliefis apprOpnate to resolve this controversy
: CLAIM FOR RELIEF
Ultra Vires Final Agency Actron ,
| (5USC§706)

67. Under the Adnnmstratrve Procedure Act, an agency action is invalid
if, among other things, it is arbitrary, oapr1o1ous, _not in aooordanoe with law, or in
excess of statutory jurisdiction or authority. 5 U.S.C. § 706(2)(A), (©). |

68.  Through Publro Law 99-625, Congress authorized the Service to

‘establish an otter translocation program. Congress, however, mandated that any

such program contain a management zone. Pub. L. No. 99-625,§ 1(b)(4). Congress
further mandated that thev Service use all available non-lethal means to ensure that
the managernent zone remains otter-free. /d. Finally, Congress rnandated that take
of otter incidental to otherwise 1awﬁﬂ activity (such as commercial fishing) be_
allowed within the management zone. Id. § 1(c)(2). | -
69.  AlthoughPublicLaw 99'—62_5_protfidesthe Service discretion in whether

to commence a translocation program, the Public Law provides no authority to the

‘Service to cease such prograrn once it has been initiated. See id. § 1(d) (“The

Secretary shall implement the plan . . . .”).
70.  Nevertheless, the Service’s December 19, 2012, rulemaking purports
to terminate the translocation program, as well as any obligation to enforce the

management zone. See 77 Fed. Reg. at 75,289-90. Further, the rulemaking purports
/1 | |
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11

12
13
14
15
16

17
18

19
20
21

22

23

25
26
27
28

4]

toremove the moidental take permission for the Mariné Mamrnal Proteotion Actand
the Endangered Species Act. Id. | _. ‘. -

71.  Theonly authority that the Servrce rehed on to support its rulemakmg !
was the Serv1ce s own termmatron criteria, see id. at 75,287~ 89 Wthh are the
Service’s invention, not Congress see id. at 75 ,278 (“Pubho Law 99-625 drd not
address the prospeot of the program s farlure ) See also SEIS App C at 25 (“The

statute d1d not address the possrbrhty of the program s failure.”).
| 72. Beoause Public Taw 99- 625 does not prov1de the Servroe any authorrty

to terrmnate the translocatron pro gram or to make 111e gal the incidental take of atter

-Wl’[hln the programs S management zone the Serv1ce s rulemakmg, purportmg to

do the same, is arbrtrary, capricious, not m aooordanoe with law, and in excess of I
statutory Jurrsdlotron and authorlty See'5U.S.C. § 706(2)(A) ©.
| PRAYER FOR RELIEF

Wherefore Plaintiffs pray for judgment against the Servroe as follows:

1. For a declaratron that the Servroe is without authority to terminate the
translocation program; v _

2. TFora declaratlon that the Servroe s purported termination of the
translocation program is null and void,;

3. For a permanent mandatory mjunctron requiring the Service to enforce
the management Zone; _

4.  Fora permanent prohibitory 1n]unct10n preventrng the Service from
holding illegal the take of otter within the management zone that is mcrdental to

otherwise lawful activity;

5. For an award of Plaintiffs’ costs of litigation, including, but not limited

to, reasonable attorney’s fees and expert witness fees, and fees and costs pursuant

to 28 U.S.C. § 2412, or other applicable authority; and
/1]
I -
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6. For such cher relief as the Court may deem just and proper.

DATED: July 29, 2013.

" Respectfully submitted,

DAMIEN M. SCHIFF
JONATHAN WOOD

By W
¢ DAMIEN M. SCH.
Attorneys for Plaintiffs |
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